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PeR-Q-C-E-E-DwI~N~G~5
10:00 a.m,

THE CLERX: Environmental Appeals
Board of the United States Environmental
Protection Agency 1is now in gession for oral
argument In re: San Jacint¢ River
Authority. NPDES Permit NO. TX0054186.
NPFDES 2ppeal No. (9-09.

The Honorable Judges Anna
Wolgast, Kathie Stein, BA Reich presiding.

Please turn off all cell phones
and no recording device allowed.

Please be seated.

JUDGE STEIN: Good morning,
coungeal,

We are hearing oral sargument this
morning in the matter of San Jacinto River
Authority, a permit appeal by the San
Jacinto River Buthority of a permit issued
by EPA Reglion VI.

We will hear fifst from
petitioner San Jacinto Riwver Authority, who

NEAL R. GROSS
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T understand would like to reseyve five

minutes for rebuttsl and would like ¢ cade

Ll

Five minutes of thelir tinme teo the National

3

Aggocistion of Clean Water Agencies. Is
that correct?

M&. RKALISEK: That’'s correct,
Your Honor.

JUDGE STEIN: Then we will hear a
30 minute presentation by the Region,
followed by five minutes of rebuttal Ly San
vacinto River Authority.

Now I have one reguest for all
counsel, which ig that this is a fairly
technical cage. For those of us who don’t
nappen o be scientists or engineers, oOr
have PhDs in the acronyms of this
procesding, seven though we’'re fairly
familiar with the briefs it would benefit us
all if you wouvld minimize your use of
acronyms so that we’re all on the szame page.

1 counsel could state their
appearances now, and then we will begin.
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MS. KALISEK: Thank you, Your
Honor .,

Lauren Kalisek representing San
Jacinto River Authority.

MR. CILLESPIE: David Gillespie
rapregenting Region VI, resgpondent, alang
with Mr. Sweengy, my co-gounsel.

KMR. ANDES: Frederic Andes for
the Naticonal Association ¢of Clean Water
Agencies amicus.

JUDGE STEIN: Thank you.

You may proceed.

ME. KALISEK: Good morning.

May it please the Board, again
I'm Lauren Kalisek representing the San
Jacinto River Authority. With me today are
Dr. Peggy Glass with Alan Plummer &
Asgociates, Chris Pasch her assoclate and
Totuana Cooper with San Jacinto River
Authority BSan Jacinte River Authority.

We're all wvery appreciative of
the opportunity to be hers with you this

NEAL R. GROSS
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mOrNLINg,

as you mentioned, we are here for
ocur appeal of our modified NPDES pernit
issued by Hegion VI.

Angd before I begin, I just wanted
te provide & guick explanation of San
Jacinto River authorizy. It’'s a wiver
authority, a political subdivision of the
State of Texas. It provides regional water
and wastewater services to its customsr
commumities in The Woodlands, Texas which is
outside of Houston.

and we're focusing on the permit
for one of its three wastewater treatment
plants, The Woodlands Wastewster Treatmentc
Plant No. 1,

T would also like o mention at
the outset that SJRA’s appeal is not a
challenge to the WET test mebhod or the
methads used &8 an appropriate tool in
monitoring water quality, oy even irs use as

a permit limit in appropriate situations.
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What our appeal doesg represent is an affort
to ensure that the regulatory framework by
which SJRA is governed i1s applied in a
manner that is reasonable and that is
congistent with Texas Surface Water Quality
Srtandards.

2nd we alse want to ensure that
the scientific evidence that we provide the
Region in support of the Region’'s permitting
decision is given a fair evaluation and is
provided witch an objective analysis by the
Region.

As noted in our petition, the
crux of 8JRA's appeal is its obijection to
the imposition of WET limits based on SJRA‘s
sublethal teat results. And I highlight
sublethal because it is the Region’s
reliance on zublethal results that
constitute such & significant shift from the
Region’s previcus interpretation of Texas
Water Quality Standards and its approval of

the Texas Commission on Environmental

NEAL R. GRGSS
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Guality's procedurss to impiement those
standards, a reversal for which the Region
really provides no adeguate explanation or
support,

JUDGE STEIN: Aren’'t sublethal
limits within the definition of chronic
coxicility under the Taxas Water Quality
St&nd@rds?

ME. KALISEK: Your Honor, I would
submit that definitely Water {uality
Standards 4o prohibit sublethal toxic
inrpacts, however the Water Quality Standards
themselves do not specify what type of
limits should be imposed to control
different tvpes of toxicity. I think that
the Water Quality Standards in such a way
that it grants a great deal of discretion Lo
the permit writer to determine what those
tyvepes ¢f limits should be.

JUDGE STEIN: But hasn’t EPA
Region VI in exerciging its veto of the

State of Texas’ proposed permit and having
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exclusive authoritvy to issue that permit,
exercised ity discretion in a manner thatl
its determined is consistent with the Clean
Water Act and, in fact, ig required to
inpose such limits based on the nurber of
failures of the testing protocols?

ME. EALISEK: C(orrect. Well, our
argument and our concern with that while the
scenaric is that previcusly Region VI
approved a WET policy in Texas that only
focused on lethal test results and on lethal
failures. And the reason that we have such
an issus bebtwesn, I guess, the difference
between lethal test results and sublethal
test resulits iz that sublethal impacts are
much more difficult to measure to identify
what the causes are and even really to
correlate whether or not there are truly in-
stream impacts that are demonstrated by
those test results.

The science behind the sublethal

test failurss and sublethal inpacts ig much

NEAL R. GROSS
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more tenuous, we belleve, thean relving on
lethal test failures to measure toxicity,

JUDGE REICH: Can a permitting
authority following the Texas implementation
procedures arrive at a place where they
impose a limit based on sublethal toxicity
only?

MS, KALISEK: I »eliave that
following the implementation procedures as
they are right now and as approved by Regilon
VI, the TCEQ, the permitting authority,
counld after a full toxicity reduction
evaluation has been performed by the
pernitee and if that evaluation shows that
there is no other control that is available,
then ves, I do believe that they can impose
a stublethal limit. But that's not the
situation that we have here.

JUDGE WOLGAST: Could I ask you,
the Texas code does preclude having chronic
total toxicity which talks about sublethal.

M8, KALISEK: Thab’s correct.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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JULDGE WOLGAST: 8o if it
precludes 1t, you're saying that while it’s
pracluded under the Texas standard they
didn’t go through the proper procedures to
arrive at a WET limit. And what I'm trying
to understand is did their failure in your
view, and again talking abour bio-monitoring
and the toxicity reduction evaluation steps,
was that something that was mandated by the
Texas Water Quality Standards or separately
by the implenentation procedures, or bhoth?

MS5. XZALISEK: Both. The Texas
Water Quality Standards do regulre before
the imposition of a toxicity limit, that a
permitee perform a TRE., That'’'s in the
lancuage of the Standards.

JUDGE STEIN: Don‘t the Standards
also provide that where conditions may be
necessary Lo prevent or reduce effliuent
toxicity, permit shall include a schedule
for achleving compliance with such
conditiong? Why wouldn’t that language

NEAL R. GROSS
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authorize the Region Lo do what it has done
here, which ig to allow for 8 three year
pericd of time for the San Jacinto River
Authority to do whatever studies are
necessary and come into compliance with this
limig?

M5, KALISEK: Because the
Standards also require that a sublethal 'TRE
be performed before that limit is imposed.

JUDGE STEIN: Can vyou direct mse
Lo where --

M&S., KALISEK: Yes, ma’am,

JUDGE STEIN: -~ in the statute [
could find that?

ME&., KALISEK: It*s in Title 30 of
the Texas Administrative Code, Section
307.6{e3 (2} {D}. And it states "that if
toxicity bilo-monitoring results indicate
that a discharge is excesding the
restrictions on total toxicity in this
secticon, then the permitee shall conduct a
Toxicicy Identification Bvaluation and a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE 1ISLAND AVE., NW.
(202) 2344433 WASHINGTON, 0.0, 200053704 {2G2) 2344433
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Toxicity Reduction Evaluabtion.” And then
rhe key language follows: *As a result of a
Toxicity Reducition Evaluation additional
conditions may be esgtablished in the permit
ingluding tetal toxicity limits, chemical
special limits and/or pest management
practices,”

S5O ww

JUDBGE STEIN: But you‘re reading
that language which proceads the language I
vointed ocut, to be a condition precedent.
And I ¢guess my guestion is couldn’t you read
the language of the statute to also provide
that vou don’t need to go through that
procedure? Isn’'t that a plaugible regading,
perhaps not the reading that San Jacinto
River Authority is urging in this case?

MS. KALISEK: I would not agree
that that's a plaugible reading -~

JUDGE STEIN: You would not? I
can’'t hear vou.

M5, KALISEE: I'm s0rry., Your

NEAL R. GROSS

CCURT REFORTERS AND TRANSCRIBERS
1323 RHQDE ISLAND AVE., NW.
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Honer.,

No, I do not agree that that’s a
plavsikle reading because at the only point
in the Texas Surface Water Quality Standards
where the imposition of a toxicity limit is
rentionad, it comes in this clause whers it
talks abouf that i1t should be impesed at the
conclusion of a WET limit. And the further
interpretation that’s provided in the
implementation procedures supports this
analvsis.

JUDGE STEIN: As I understend it,
the State of Texas waived certification of
this permit. And in failing to waive
certification, didn‘t they in =sffect waive
any concerns they might have as to this
particular permift end its impoesition of the
limits uging this procedurs?

MS, EALISEK: Well, Your Honor, I
do not agree with that approach for the
simple fact that this case has a very long
history. And if you look at where this case

NEAL R, GROSS

COURT REPOHTERS AND TRANSCRIBERS
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stated, which was actually a permitting
process at the state level, where in the
State of Texaes a permiftee s afforded the
right to an evidentiarvy hearing if it has
any ohijections to a psrmit that the
permitting authority is proposing, in this
case TOEG.

Back in the late '50s early
20008, the TCEQ was in the process of
preparing the renewal —--

JUDGE STEIN: I'm well familiar
with the history, but I’m also struggling
with what then do the Veto Provisions that
werae added in 1977 to the Clean Water Act
mean, given that the Veto Provisions were,
as I understand, designed to end the impasse
between the state and EPA who had a
disagreement about what thne Clean Water Act
regquires.

S0 while I agree that there‘s
been & long process, what meaning did the
Veto Provisions have if the Region can’i

NEAL R. BROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
(202) 234-4433 WASHINGTON, D.C. 206053701 {202) 234-4433
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effectively exercise that veto?

M5, XALISEK: Right., Wsll, ¢oing
back to your first guestion aboutb the waiver
cf certification. We believes that the
state’'s decision on thisg cass 18 very well
established in the order that it issued, and
that’s why it didn’t go through the normal
certificacion process because it had already
had & very long and detalled record on its
position with respect that the WET limits
weren’t required.

Ag far as what the Veto
Provisions means, yvou know certainly I do
not dispute that EPA does have the right and
the dubty to ensure that state issued permits
are issued consistent with Water Quality
Standards., And in those types of situations
where & state has done something that's
inconsistent with protection of the Water
Quality Standards, then EPA doeg have
certainly the duty under the Clean Waler Act
to issue its own permit. However, this

NEAL R. GROSS

GOURYT REPORTERS AND TRANGURIBERS
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situation is unique because the Region had
previously approved policies and basically a
WET policy for Texas that was totally
focused on lethalizy and lebthal test results
as protective of Water Quality Brandards and
its now and when suddenly upon
federalization of the permit and its
response to comrents that they suddeniy
announces that TCEQ’s policy is no longer
protective of Water Quality. 80 they
conmpletely reversed their legal
interpretation of the implementation
procedures and the Water Quality Standaxrds
with respect Lo reliance on sublethal WET
testing. And that is the basis of our
complaint and the petition.

JUDGE STEIN: Rutb isn’t it more
accurate to state that the State of Texas
and EPA have been fighting aboub this issue
gsince epproximately 20057 That it wasn’t
just in 2009 when this permit wag issued,
wat that there's been a long history and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLARD AVE., NW,
(202) 2344433 WASHINGTON, DG, 250053701 {202} 2344433
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that the state -- and I don’t disagree with
you that EPA aporoved those procedures. And
we will have gsome gquestions for EPA when
they have their opportunity. But I don’t
think iv’s fair to say that this showed up
for the first time in this permit. I think
it’s been &n igsue of concern vetween the
Region and the state for a long number of
VEears.

M5, KALISER: Well, but I fhink
it’s also important to point out that that
history of the dispute alse coingided with
SIRA’g permit as it was moving through the
state and up through regicnal lavel. So,
it still is an issve of changing vour
opinion in the midst of a permitting
decigion that’s coinciding at the same time.

JUDGE STEIN: Well what if EPA's
original approval was an error? If ErA made
& mistaken? That as more information came
out about whole effluent toxicity testing
and Headguarters pointed out to the regions

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE 1SLAND AVE., NW,
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what they needed to do, is EPA bound to
follow that mistake to the end of time
becavse it approved thig document?

M8, KALISEK: Wnhabt EPA is pound
te do is provide an sdeguate and reasonable
explanation for its shift in its
interpretation. I think that's well
astablished in the case law and in the EAB’'s
own declsions with respect to administrative
agency action, And that's what it has not
done in this case.

JUDGE STRIN: When I lock at the
EAB cases, I look at J&l Specialty Products
wiich seems to me has a number of parallels
to this particular case and that it’s a case
in which EPA vetced a state permit, took
over a pernit for, I beliesve, from the State
0f Ohin. fThe State of Ohio waived
certification and in that circumstancs the
Board deemed waiver of the certification to
be a relevant facteor in determining that EPA
was free Lo go ahead and set the conditions

NEAL R, GROSS

COURT REPORTERS AND TRANSCRIBERS
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of the permit as it gaw fit in accordance
with the Clean Water Act.

MS. KALISEK: I think the key
distinction with J&L Specialty Products is
there was no discussion in that opinion of
the fact that the Region had previously
approved the process and the WET program at
the state level., and that’s the distinction
that we have in this case is that in 2002
EPA provided its approval that the WET
program was fully protective of Water
Quality Standards. That was not an issue in
the J&L Specialty Products case, T don’t
believe.

JUDGE REICH: Let me ask whether
the Region, in your view, c¢ould have
regquired the TIE and TRE in this caze? I
wean, there is some predicate under (2) {4}
that they have to make & finding as to
exceading total boxicity before they can do
that. Do you think that they could havs

made the finding necessary to proceed with

NEAL R, GROSS
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the TIE?

MS. KALISEX: Yes. I think they
could have reguired a2 TRE and, in fact, SJRA
as we discussed in detail in our petition
and its included in the record, we have
performed essentially a sublethal TRE. That
was the 2008 Sublethal Toxicity Evaluation
that we've also submitted to the Region.

JUDGE REICE: Do yvou think that
if they had performed a TIE and a TRE, that
they would have been bound to do it as laid
ouf in the implementation procedures? Are
they bound by those procedures or only
ultimately by the Water Quality Standards
themselveg?

MS. XALISEK: Are wou asking
whether the permitee or whether EPFA 1s bound
by tha -~

JUDGE REICH: Whether EPA in
directing that the study be dons ig bound
only by the statute or by the greater detall

that’s in the implementation procedures?

NEAL R, GROSS
COURT REPORTERS AND TRANSCRIBERS
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M&., KALISEK: I don’t helieve
that EPA is bound by the implementation
procedures. I believe that EPA or the
Regicon approved these implementation
crocedures in 2002. wWhen it has a
reasonable basis for deviation from them and
it providas an adeguate justification for
that, it can do that. But it needs to be a
praetiy exceptional circumstance because
typically administrative law, th® progress
of the administrative process ig really
dependent upon reliance upon well settled
policies and so that the permitees, the
regulating compunity and the folks st the
Agency know how to deal with situations as
they come up. 8¢ it’'s really only in
extraordinary circumstances and for reasons
that are well developed and well considered,
and have & great suppork that well settled
principles such as these that are included
into the implexentation procedures could be

cast aside f{or new pProcess or program.

NEAL R. GROSS
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JUDGE REICH: So putting aside
whether this was such a case or not, they
could on the facts of & particular case make
a determination not to follow bthe procedures
without having to go the next gtep and find
that the procedures a&s a whoie are somahow
no longer wvallid?

MS. KALISEK: I agree with that,

JUDGE WOLGAST: And c¢ould I ask,
what in vour view should have happened here?
How should thig have proceeded before EPA
undertook the writing of the permit? I
mearn, a8 you 3ay, thisg has been going on a
iong time, We have five yvears o¢f sublethal
WET testing, in some instances actual in-
stream excursions of toxicity. And so if
there was this procedure as do you do this
step, and vou do the TIE, you do the TRE,
then you establlish either that you can find
the toxicity source or you impose WET limit,
why hadn’t that happened in a1l this bime?

NEAL R. GROSS
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MS. KALISEK: Well, certainly
once the permit became federalized and EPA
indicated that it was going to be relying on
our sublethal test results rather than the
lethal test resgults, then certainly SJIRA
back in 2005 gtarted doing additional
testing on its suklethal test results to try
to understand what’s golng on, what'’'s the
cagg, Because guite frankly before then all
of the permitees in Texas had only been
focusing on lethal test resuits because
that’s what the program really focused on.

Sc, as we saw EPA moving awsay
from that and dealing with our own
permitting process, we undertook the comment
of an investigative study for our sublethal
test results. And what should have happened
in this case is that as we identified and
gatnered all the information as a part of
the study and submitted it to EPA, that EPA
we believe should have given it an objective

and thorough analvsis and undersgtood the

NEAL R. GROSS
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conclusion that we’'re drawing that the cause
of the sublethal toxicity thats evidence in
SIRA's effluent is the ionic imbalance of
the sgource water and noi a specific
toxicant.,

The three year study was very
detailed., Much toxicity characterlization
identification studies, different types of
studies that went on, SJRA wasg jusi not
finding anything. 7Tt wasn’'t finding
intoxicants., So it went through additional
steps and levels to determine what else
could be going on here. And as detailed in
that 2008 study what we see iz a similar
failure rate between the effluance for
Plants 1 and 2 that have the game source
water. And we see also a similar failure
rate in mock effluent that was prepared to
mimic the ionic imbalance that’'s found in
SJrAa’s =ffligent,

Ard also, those study results are
supported by an independent study thai’s
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cited in our HTE that also finds that water
quality with that type of ionic imbalance
can genarate Jjust those types of results.
Basically & &0 percent pass rabte.

JUDGE WOLGAST: And that was the
2008 study?

M&. KALISEK: That’s the 2008
study. That’'s correct.

JUDGE STEIN: I have a couple of
guestions for vou. In the ordinayy g¢ourse
would a pernit applicant submit £o the
permitting authority its plan for conducting
a toxicity reduction evaluation before
proceeding to conduct that?

M%. KALISEX: If it’s reguired by
the permit, vyes it would.

JUDGE STEIN: Now in this case am
I correct in understanding that San Jacinto
River Acthority did its own thres vear study
and then submitted the results to the Region
afterwards, but the Raegion was not involved
in or have an opportunity to comment on the
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scope O0f that evaluation?

MS., XALISEK: We did try to
involve the Regicn in the study. We did
provide progress reports, information on the
resting that we were doing as it was going
on. And then we provided all the underiying
data on disks to the Region prior to
preparing the written report. And then
uitimately we did prepare bthe written
report Lo xind of consolidate the
information and to make sagler for the
region to review and take a look at our
Findings.

JUDGBE ETEIN: And is that
raflected in the record, the progress
reports and the other information?

M&. KALISEK: I don’t bhelieve it
18, Your Honor, because I don’t think it was
aver ralsed as an issue. I think for the
first time it wasz mentioned in EPA’'s reply.
And we can certainly submit, you know

supplement the record with that information.
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JUDGE STEIN: Well, we couidn’t
supplement the record given that we need to
be locking at the permit based on the record
that the Region had before it., If it’s in
the recerd, of oourse, that would be helpful
for us te know.

M5. KALISEK: Well, certainly il
it was informacion that the Region had
available to it at the time it was drafting
the permit, then presumably it would fit
that description.

JUDGE SPRIN: Well, it would
depend upon whether it’s in the
administrative record or not.

Secondly, with respect to this
salt water exclusion that you alluded to,
would you agree that San Jacinkeo River
Authority has the burden of establishing
thnat that exclusion applies?

MS. KALISEK: Yes, I believe that
1t does. It’g the permizee.

JUDGE STEIN: Thank you.
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MS. XALISEK: And I will, just at
one point on that exclusion language, I
think the EPA in its reply has a discussion
that the preamble, which this Watsr Quality
Standards on the sexclusion for salt water
and toxicity, has some discussion that that
that exclusion ig only limited to certain
Texas streams. That citation to the
preambiing, which I think is incorrect; when
we pulled the presmbkling which we didn't see
that discussion there on that particular
page. There is some discussion in the
preambling which related to salt water
issues in some Texas streams, but that
discussion doesn't come under a discussion
of the definition of toxicity. It comes
under & discussgion of other provisions in
the Water Quality Standards., So it’'s really
not applicable to the sxelusion that we're
specifically talking about in our cass.

JUDGE STEIN: When EPA
federalizes the permit, as I understand the
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regulations, EPA ig reguired to follow Parts
124 and 1 believe also 122. Let me just
chaeck the regulations: 121, 1222 and 124.
And I'm looking at Section H{l) of 123.44.

Do those regulations in sffect
reqgquire EPA then to follow federal
procedures rather than state procedurss in
procesding with a permit that it has
federalized?

M3. KALISEXK: Yes, I believe s0,
Your Honor. And I don‘t think that we
dispute that EPA is required to follow
federal procedures.

For example, we don't submit that
the Reglon has to hold an evidentiary
hearing or all those types of processes that
are included at the state level., I don‘t
think that’s directly on point to our
argument today, which is that the WET
program in Texas was previously approved by
the Region and now suddenly it’s not. And an
adequate explanation for that shift or that
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revarsal really hasn’t been provided in tliis

racord.

JULGE STEIN: But leaving aside
what the code provides, wouldn’t that
provision also say to the Region that it
doesn’t need to follow the state
implementation guidance procedurss but
instead should be loocking at Part 122, Part
121, Part 124 and any other guidslines that
are part of the federel Clean Water Act,
like the Texas Water Quality Standards
rather than the implementation procedures?

MS. KALISEK: &and I think I
understand what vou’'re asking ig basgically
doesn’t EPA have to provide its own
reasonavle potential analysis under
122.44{d}. And, yes, aksolutely. But our
argument, ag its explained in the petition,
is that that reasonable potential analvsis,
the framework for that was established in
EPA the Reglion’s approval of the 2002
implementation procedures. The WET program
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focused on lethal test results and lethal
test failures and lethal WET limits. And
that was the regional potential analysis
that was in place for Texas since 2002 and
it's only now that the Region is shifting
its interpretation of that.

JUDGE 8TEIN: Can sublesthal
faiilures lead to lethality? In other words,
if the initial impacts vou see are on growth
and reproduction as I understand the state
standards for chronic toxicity, doesn’t it
include both?

MS. KALISEK: There are two
separate tests. You’rse measuring two
different end points. You're measuring the
end peoint for lethality; how many of the
teast organisms die over a particular test
period. BAnd then you're also measuring how
many are reproduced during that test period.

S0, I believe that those are two
different end points and #s¢ iit’s not
subsumed one within the other.
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JUDGE REICH: I have one last
cguestion. The 2008 STE, it was technically a
TRE but {rom the standpoint of how it was
conducted would it have bean conducted
gsignificantly differently if it were a TRE?

M&E., KALISEK: HNo, Your Honor.
Our intent was to follow all of the normal
TRE procedures just ag if it were a TRE,
formally a TRE imposed by a permit.

JUDGE REICH: Okay. Thanx you.

JUDGE STEIN: I hnave one final

b

question, which is much more a technical
guestion. But I'm trving to understand the
dispute, and I'm geoing to ask both parties
this ¢guestion, over Part 2{e} {3{B) the WET
limit reporting provisions and arguments
over what’'s an average, what's the minimuan,
what's the dally average minimum. Is that
s£ill a live issue and if so, could someone
explain to me what the concern ig?

M8. KALISEK: The concern is,
Your Honox, and T do believe it’'s a live

NEAL R. GROSS

COURT REFPGRTERS AND TRANSCRIBERS
1323 RHODE 1SLARD AVE. NW.
(2025 2344433 WASHINGTON, D.C. 20005-3701 {202} 2244433




=

I3

12

13

14

15

17

1&

19

24

22

35

igsue, 1is that the definitions that are
provided in the permit really bto us Jjust
den’t make & whole 1ot of senss. It seems
1ike those definitions are conflicting with
one ancther., And I would defer to our
petition for a better explanation of it than
I can probably give vou right now. But for
example, the language usad for -~ we have
definitions for -- and this ell relates to
having to report vour WET test results and
what yvou put on the DMR, on the Discharge
Monitoring Report,

And so as permittee trying to
figure out, well, 1f we 8o have WET limits
now are we going to report those on the DMR,
we're dealing with definitions for the 30
day average NOEC, the 7 day minimum NOEC,
the daily average minimum NOBC and the 30
day average minimum NOEC.

And there are other terms in
there that are used that seemed to overlap
and contradict,
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JUDGE STEIN: Are these defined
anywhere elgse? For example, in the NPDES
program in general?

MS. KALISEK: I believe that we
rely on the permit to define them primarily.

JUDGE STEIN: Okay.

MS. KALISEK: Thank you very
much,

JUDGE STEIN: Thank you.

Mr. Andes?

MR. ANDES: Your Honorg, my nams
i8 Frederic Andes. I'm counsel for amicus
the National Association of Clean Water
Agencies, We're here to emphasize two
particular points as te this permitting
decision that we believe of national import.
One of them which we've already been
digousging, has been the reversal of
position by BEPA on the states whole effluent
procedures without any basis. And I want to
respond in particular toe a couple of points
that were just ralsed because they do go to
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points that were in our brief.

We did mention the J&L Specialty
Products case, which is clearly significant.
We believe that one of the key points to
keep in mind about J&L Specialty Products 1is
that the state’s position, the state
agency’s position on a provision at issue
there was identical to EPA’s. When the
state had drafted a permit, it contained the
same provision that EPA later included. So
we know there wasgs no disagreement between
the state EPA on the issue.

Here, in a different situation,
while the state may not have certified, I
think probably because the state sort of
wanted to wash its hands of this whole issue
after five vyears, here we know the state
disagreed. We know the state’s position was
not to issue the limit. So we believe that
the deference paid in J&L Specialty Products
where the state had the identical position
to EPA was a stronger case for deference
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than here.

JUDGE REICH: In J&L Specialty
Products did the Board cite the fact that it
was the same position as the state as the
basis for its conclusion?

MR. ANDES: It cited it as one of
the basis, yes.

The other point that I think is
important about --

JUDGE STEIN: Before you get to
your second point, as I understand the
procedural history the State of Texas put
lethal WET limits into the permit that went
through the evidentiary hearing. I am
unaware, and again this is a very big record
so it may be in the record, that the State
of Texas took the position that it was
opposed to these particular WET limits. As
I understand 1it, that it declined to put
them in and it declined to certify.

So, 1s there something more
affirmative that you can point me to in the
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record that shows me that they in fact as
opposed to these limits as opposed to
acguiescing in the Region’s action?

MR, ANDES: Well, I’1l leave it
to counzel for San Jacinte River Authority
to deal with, except I will point out that
in the state process they clearly 4id not
pul bhese limiks in and then EPA 4id.
Whereas, in J&L Specialty Products the gtate
vut the provisions into the permit and then
EPA said we're going to puf those same
provisions inte our permit.

JUDGE STEIN: But then why did
EPA veto the J&L Specialty Products?y 1
mean, that was & vetoed permit?

MR, ANDES: I'm not aware of why
that happened. But I mav have dealit with
aother ilssues in the permit in ferms of why
that one wasg vetoed., But it appesars there
was no disagreement between EPA and the
state on this particular issue.

JUDGE WOLGAST: Although the
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basic tenet of J&L Specialty Products is to
gsay that the Region has discretion to
determine what conditions are necessary Lo
meet Water Quality Standards, is it not? I
mezan, the key here is whether the Region can
decide the conditions on i1td own as to
what’'s necessary to meet Water Quality
Standards?

ME. ANDES: wWell, that principle
is there, We would say if’'s conditions by,
anmong other cothers in J&L Specialty
Products, the fact that the state’s
provision was identical,

W would say here this is a
different gituation where whila there is
scme deference, Lt i1s not conmpletely up to
EPA to decide whatever it wants. Here where
EPA approved a state procedurs, and there's
no guestion that this procedurse was approved
ang that both parties understood the state’s
implementing procedures would be used to
issue permits in Texas.
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JUDGE WOLGAST: And s0 your
position is that -- I'm trying to understand
what you see ag the Region’s constraints in
thig sort of circumstance where they take
gver the permit.

One can read to regs to say they
do it in a manney consistent with the State
Water Quality Standards. Now we've heard
that the State Water RQuality Standards also
includes soms of the provisions of the
inmplementation procedures. But does that
meart that in addition to those Water Quality
Standards in vour view the Region was bound
to ilmplement the implementation procedures
as well?

ME. ANDES: I would say they were
bound to consider those implementing
procadures because the Memorandum of
Agresment between EPA and the state makes it
clear that the implementation procedures
describe how Water Qualicy Standards are

irplemented in the State of Texas. So for
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EPA, while EPA could have salid here’s what
in this procedure and we don’'t agree with
it, in this case EPA had already sgreed with
the procedure in 2002. So this process
starty) in 2005, BPA without any hasis ab no
point ever explaining: They never sald we
made a mistake, they never said here’'s our
rationale for why what we approved in 2002
is no longer wvalid instead simply says
there’s no legal basis and we’re going Lo do
someihing different. I would say they are
not free to totally disregard a procedure
that thev had slready approved.

JUDGE REICH: But do you agree aR
I think counsel for SJRA did, that in the
appropriate case which this may or may not
be, they could make a finding for a
particular case that the procedures were not
to pe followed for a particular reason
without having to go the next step and
determing that the procedurss a8 a whole

naasded to be reversed or overturned?
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MR. ANDES: I believe EPA would
have some discretion in that regard,.but
they haven’t applied in this situation.

So, we believe it’'s clear, first,
that EPA reversed position without basis.

We also believe that in essence EPA has
replaced the State Water Quality Standard by
simply saying, again, without any
explanation of why the state is wrong.

And we believe, again, that while
EPA certainly has discretion to interpret
State Water Quality Standards, they can’t
just arbitrarily substitute their views for
the states without providing a rationale.

We think in some ways this case has
something common Upper Blackstone, which
this Beard hasg recently decided and which
I'm very familiar with, where on the co-
permitee issue this Board said EPA had
failed to enunciate a ruled decision or
interpretation. Again, it was an issue of

rationale: If you’re going to do something,
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particularly when yvou're going to do
gomething that is overruling the state on an
issue where you have agresd on the state’'s
procedure, you need Lo provide a clear
rationale. We believe this case ghould be
remanded sc EPA does provide that rationale
in terms of what is its view of the State
Water Quality Standard, why is it different
than what EPA itself had provided in 2002
and agreed in the MOA., We think San Jacinto
River Authority deserves that.

JUDGE STEIN: Didn’'t the stare
have an ¢pportunity through the
cartiflicatlion process to state its view? I
mean, I understand that you’ve kind of slide

ver that, but isn’t that the formal
procedure that the Clean Water Act provides
in clroumstances where EPA is interprebing
State Water Quality Standards to say that
no, you'ra not interpreting them Ccorrectly?
I mean, leaving aside the implementation
procedures, couldn’t the Stats of Texas have
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come in and say our Water Quality Standards
ag applied to this permit do not reguire the
conditions that you'yre imposing?

MR. ANDES: Vesg, they could have.
And actually, again, this is similar in some
clrcumstances to the Upper Blackstone case
where Massachusetts decided not to certify,
And in both cases, I believe and I‘ve seen
this before, is sometimes the state where it
balieves that EPA iz more stringent, is
taking & position more stringent than the
gtate, the state will simply say we're not
going to bother becausse they don’t belisve
that thelir statement -- all they can do at
that point is say we believe vou're doing
something more stringent than we’ze
regquiring., My experience has been in this
cases, EPA just moves ahead anyway. States
feel that’'s sort of a useless process Lo
even both to certify, so they simply
decline, That happened in the Upper
Biackstone case and it happened here.
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So I don‘t think we should pay
too much attention to the fact that they’ve
waived certification because the reason why
they waived certification is not clear. And
in this kind of situation, I think it’s
taken away simply because it feels the
certification or lack of there has no
impact.

JUDGE STEIN: How do yvou sguare
the Veto Provisions and the regulations
under the Veto Provisions with your thecry
of these implementation procedures and
Texas’' rights?

I mean, at this point Texas and
EPA have been fighting about whole effluent
toxicity limits for a good four or five
vears. 8o at what point do we loock at the
Veto Provisions as a vehicle for resolving
this impasse, at least as to this particular
permitee?

MR. ANDES: Well I think, Your
Honcr, that in fact that’s part of the
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larger importance of thisg case is that wea
see increasing exercise by EPA cof vetoes and
threats of veto. 8o we think enunciating
the rules under which EPA can or cannot do
that, or what they have to do when they veto
is important., And I think that part of what
we’re saying is when EPA decides to veto,
both their decigion to veto and their
determination of the proper permit limits
should not be completely unconstrained by
whnat the state 4id in its Water Quality
Standards and interpretations that EPA
bought off on.

So, part of I think what this
cage 1s about is trying to enunciate there
are some constraints on EPA when it vetoes a
permit in terms of what’s the rationale for
vetoing, is it contrary to a clear approval
it has provided before, and when it issues
permit determinations and limits is it bound
to consider what the state has said as to
how its Water Quality Standards should be
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interpreted?

Yeg, EPA has a broad authority to
veto, but it’s not unconstrained. And we
think this case is important in terms of
identifving the nature and scope of those
constraints.

Thank vyou,

JUDGE STEIN: Thank you.

MR, ANDES: Thank you.

JUDGE STEIN: Mr. Gillespie?

Now amm I correct that vou're
splitting vour argument with Mr. Sweeney?

MR. GILLESPIE: Yes, Your Honor,
The intention is that I will take 20 minutes
and my co-counsel Mr. Sweensy will take the
remaining ten minutes.

JUDGE STEIN: Okay.

MR. GILLESPIE: I will he mainly
discussing the legal arguments. Mr. Swesney
will get more into the technical srguments
that we have today.

Today I would like to emphasize a
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few very important points as to why we
believe the Region properly made the
decision to include whole sffluent
toxicitlies in San Jacinto River Authority
permit.

First, I'd like to go to the
implementation of Water Quality Standards.
And you all have raised this issue during
San Jacinto’s argument. And I want to
emphasize that Clean Water Achk Section
301L{b} {1} (C) requires NPDES permits to
include effluent limitations as necessary to
meet Water Quality Standards, and this
includes narrative Water Quality Standards.

Yo when you logk at the Texas
Water Quality Standards they provide a
narrative gtandard in 30 Texas
Administrative Code Section 307.6 that whole
effivent toxicity of permitted discharges
will be sufficiently centrolled to preclude,
and I believe that was an igsue that was
krought up, acute total toxicity that’'s
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lethal and chronic total toxigcity in all
water in the state with existed or
designated aquatic life uses.

JUDGE REICH: 1Is it not correct
that 307.6(e) (2(D) is also part of the Watex
Quality Standards?

MR. GILLESPIE: D¢ yvou mean the
digsgcolved salt issue?

JUDGE REICH: I mean vou
raeferenced S{e} where it talks about
voxigity and {2} {D} of that is the provision
that SJIRA referryed to earlier as the trigger
for the TIE and the TRE. and I'm wondering
whether in your view that provision isg also
part of the Water Quelity Standards?

MR. GILLESPIE: Well, we lock at
the Water Duality Standards and we lock at
the preclude; that means none, that means
limits,

JUDGE REICH: S5o evervthing that
follows that is not really part of the Water

Quality Standards?
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MR. GILLESPIE: Well, no. But if
vou want Lo look at it that way, we belicve
here, and San Jacinto has admitted that in
their oral argument, they’ve done TREs,
They've done them, And it’'s time now to
provide a limit for sublethal toxicity.

JUDGE REICH: But I guess what
T'm trving o uncderstand is vou're guoting
from, I guess, S{e}{l}) and you have another
provision in 6{e}{2}. And I'm trving Lo
understand why I should not be brying To
read those provisions in harmony with sach
other and recognize that arguably the
language in &{e} (2} elaborates on what it
means in 6(4){1y; that I don't jusi stop
with the word *precludes® and ignore
everyihing else that follows.

MR. GILLESPIE: I understand vour
point., And we weould take the pogition that
we provide a three yvear compliance schedule
g0 that the limits kick in after three
yvears. During those Three vears they can do
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the toxicity reduction evaluation.

JUDGE REICH: BRBut isn’t that
cackwards? I mean, vou've already imposed
the limit. I mean, 1t seems to me that the
way this is worded, arguably, you’'re
supposed to do it before you impose the
limit. What you're bagically sayving to me
s I can lock someone in a room with a
ticking time bomb and tell them they got
three hours to figure a way out of the room,
And that‘s -ust fine. I mean, thev're
ailready under the gun, the burden is on them
o filigure a way to get out Erom under,
whereas bthe provision itself sgeems to
contemplate that this study would be done
before the limif is even imposed. 1T don’t
know that those are the same thing.

MR. GILLESPIE: And T would
argue, no, you can read tham together., And
if you read them together and we give them a
three vyear c¢ompliance schedule and they can
do the TRE and if the TRE iz successiul, we
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can modify the permit and remove that limit.

JUDGE WOLGAST: But let me --

MR. GILLESPIE: Second, we would
zrgue that they’'ve already done TREs, as has
been mentioned, they have besn going through
this study process for sublethal WET limits
for many, many vears. And we Jjust believe
that these studies are not effectively
controlling sublethal effects and it’s time
for us to put a limlit in the permit,
although we’'re giving them thres vear
compliance schedule.

JUDGE WCOLGAST: S0 to follow-up
on that, does the record reflect that the
Region considered the 2008 toxicity report
that San Jacinto did in arriving at the
limit?

MR, GILLESPIE: Yes.

JUDGE WOLGAST: And where would I
find that?

MR, GILLESPIE: Excuse me, Your
Honor, let me find my administrabive here.
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JUDGE WOLGAST: Well, yvou can
provide --—

ME. GILLESPIE: Can I provide
tnat later?

JUDGE WOLGAST: Iater. 0Okay.

But also to follow-up on Judgs
Reich’s point if the three vear compliance
window in part wag a vehicle for complying
with &6{e} (2) (D) TIE/TRE requirements, then
why wasn’t that written into the permit?

MR, GILLESPIE: Because we
believe, again, that they have done the
TRE/TIEs, thev’ve been doing them for vears.
And they cannot give us a result.

JUDGE REICH: TIg the record clear
wihich TREs and TIEg vou're relying on? Are
you relving on the 20082 Are vou relying on
earlier ones? Is it clear from the record
which of the TIEs and TREs thevve been
dolng for years that the permit is actually
hased on?

MR. GILLESPIE: I belisve it‘s in

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1322 FRHODE ISLAND AVE., N.W.
{202} 2344433 WASHINGTON, 3.0, 200083764 {202) 3344433




o
s e

12

13

} o
i

frit
5

18

19

20

22

55

the record, but certainly the 2008 is in the
record. And I can look into what other exact
studies that we did look at.

JUDGE STEIN: In the Texas Water
Quality &tandards in Section (D) that we’'ve
been talking about there’s language that
says "As a result of a toxicity reduction
evaluaticon additional conditions may be
established in the permit.® h

Now if I understand the 2008
study, this was done by the company. It
arrived at the Region on the eve of your
proposal of the permit. And according to
San Javinto River Authority that study,
which the Region disputes, establishes the
higk saline content of the water is the
cause for these toxicity exceedances, If
that’ s the case, how can vou impose
addicional conditions as & result of that
toxicity reduction evaluation? How would
you square the language of the statute with

what appears to be your contention and
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argument, which is that the 2008 toxicity
reduction svaluaticon allows vou Lo procasd?
ME. GILLESPIE: That’'s a very
good question, Your Honor.
The high salinity exclusion that
you refer to that they rely on on their 2008
TRE is in fact an exemption that if vyvou look

at the Texas Register that came out, akin to

a preamble in Texas, here’s where they came
Lo when they created that exgmplion.

Some streams in Texas have
natural in-stream concentrations of
dizsolved salts that are relatively high,
And they may themselves exsrt lethal or
sublethal effects on organisms that inhabit
the water, thereby cauging the gtream to
axceed the total toxicity provisions.
However, natural organisms inhabiting those
streams have had a long [erm exposure and
have either adapted or they have moved
habitats.

So, we think, ckay, if you have a
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high salt intake and vou’‘re putting it back
into a high salt stream, the organisms are
going to be okay.

JUDGE STEIN: Bub my guestion
really --

MR, GILLESPIE: San Jacinto,
they’'re study says that their water is low
salinity, low dissolved salts, which we
don't pelieve that this exceplion was meant
Lo cover.

JUDGE STEIN: My guestion
pertains less to whether or not they qualify
for that exclusion, although that it’s
clearly an issgue in the case, 8o much as if
that 2008 study was focused on -- at least
the study according to San Jacinto River
Authority reached a conclusion that they did
gqualify for the exclusion, how gan that same
study then be relied upon by the Region ag a
basis for imposing whole effluent toxicity
limitations?

MR, GILLESPIE: And, Your Honor,
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that is because the Region loocked at that
gtudy and concluded that it did not provs
under this exception for the dissolwved
salts, vou have to prove that the digsgolved
#alte is the sole one and only cause of
toxicity. And when the region locked at the
data, and I know San Jacinto savs rates of
60 percent average or something like that
for a dilution or effluent versug lab water,
However, there’s a varisbility that we have
seen in the test results.

For example, in August 2004 they
failed at 23 percent effluent dilution., 8o
23 percent of the water in the test was frowm
the Plant and the rest was from lab water --

JUBGE STEIN: Is that in the 2008
gtudy or is Lhat an independent testing by
the Region?

MR. GILLESPIE: It is. It’s in
the 2008 study.

And again, in June 2006 thsy

failed at 27 percent.
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Now when you have dissolved salts
ags & problem for toxicants, there will be
threshold where vou fail. They say well we
think it‘s 60 percent. But when we’re seeing
thess failures at retes lower than that;
again in November 2006 23 percent effluent
failure, these are very variable results and
we cannot conclude based on the study that
the dissclved salts is the sole problem of
toxicity.

JUDGE REICH: <Can you help me
with the history here a little bit. There
was a permit lssued in 2007, was there not,
which was then subseguently, at least in
part, withdrawn? Is Lhat <orrect?

MR, GILLESPIE: That’s correct
bacause we felt that we needed to supplement
the administrative record and hecause Texas
informed that there was an error in some
information they sent us regarding what is
called the critical dilution. That is how
much effluent versus lab water causes

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE. MW,

59

{2023 2244422 WASHINGTON, DO, 20005-3731 {202y 2544433




10

11

12

13

17

18

15

20

22

faillure.

JUDGE REICH: Were there WET
limite in the 2007 permit?

MR. GILLESPIE: Thers were.

JUDGE REICH: And what were they
based on gince cbviously they could not have
been based on the 2008 8TE?

MR, GILLESPIE: They weare bhased
on earlier sublethal failures in many, many
test results. In fact, in five years, The
Eifth vear being 2008 but in the previous
four years if vou add 2008, they had
approximately 25 percent test failure rate
failures, Twenty-five percent.

JUDGE REICH: Are the WET limits
in the current permit different from those
that were in the 2007 permit?

MR. GILLESPIE: I believe they
are the sane,

JUDGE STEIN: I wankt to call your
attention to the time at the moment.

Because you’'ve got about six minutes and
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well allow & litfle more time since we
allowed opposing counsel to go over, And T
don’t now whether you had wanted to allot
MR. Sweeney some time.

Let me double check something.
Oh, never mind. You’re fine., We’'re all set.

MR. GILLESPIE: I can keep going?

JUDGE STEIN: You may Xesp goling.
But I <o have a guestion For you.

MR, GILLESPIE: Yes.

JUDGE STEIN: There’s been a lot
of discussion about these implementation
procedures and the Region’s approval of them
and the Region’‘s current stance and the lack
of explanation that the Region has had for
its so called flippant position., Could you
give ug the Region's wview of that?

MR. GILLESPIE: That is
definitely something I wanted to address
today .

Prior to 2002 we authorized Texas

Lo inmplement the NPDES permit program, At
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the time, unfortunately, sublethal WET
testing was not a priority at EPA. We were
trving to move forward with lethal testing.
And so when Texas provided us with these
implementation procedures, and this was
previous to the Edison Electric case that
upheld WET lethal and sublethal testing,
that case upheld it. So this was prior to
where we had a firm court decision upholding
or methods.

So we decided let’s take a step
forward. And these implementation
procedures required monitoring and studies,
and that was more than anybody was doing
previously. So we thought, okay, that’‘s a
good step forward. It‘s the state’s
authority to issue permits, and we have the
discretion under 123 whether or not to
object to a state permit. It is completely
within EPA‘s discretion. So using that
discretion we decided, okay, let’s move

forward. That was 2002.
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Then we come to 2005 and EPA
tells our states, ckay, it’'s hesen {hree
yvears. It’s time to fully stert implementing
procedures for sublethal. And we sent
letters and we held meetings, had workshops.
And Texas attended. And I believe SJRA
representatives attended. And that is in
the administrative record that numbers 110
through 118 1s 21l that documentation., 30
we have Ifully informed everybody that i1t’s
time to fully implement WET limitatione for
sublethal, And, in fact, Headguarters to us
and told us, ves, we agree it’s time for you
to start deoing thisg and get vour states to
start doing this. 8o that was in ‘085,

Arnd then 06 Texas sent us a
permit without sublethal WET limits. And we
sald look, we‘ve informed you that this is
going to be what’'s required. It's reguired
under the Clean Water Act. It‘s reguired
under your Water Cuality Standards. And so
that’s when we objected to their permit.
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80 the implementation procedures
were guidancs, In fact, the implementation
procedures actually say, and I guote, “This
ig a guidance document and should not be
interpreted as a replacemaent to the rules."”
And that administrative resgord Exhibit 13,

JUDGE STEIN: wWell I understand
that the procedures say that Lhey're
guidance, But aren’t these procedures
reguired under the planning provisions of
the Clean Water Act?

MR. GILLESPIE: The procedures
cannot supersade the Water Quality
Standards, and that’s what EPA based its
decision on. That we have to follow the
Water Quality Standards. Yes, the
implementation procedures were a ugeful tool
during that time that we had used them, but
aspeclially when we obijected and Texas did
not £ix the permit to reguire sublethal
timits, we felt as EPA we had & duty to
follow the fsderal regulations.
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JUDGE STEIN: Have you evar
subgequently disspproved these
implementation procedures?

¥R, GILLESPIE: No, we have not.
The implementation procedures are actually
zubmitted oy the state. and we certainly
have asked them o change their ways and to
move to sublethal limits. And as I believe
vou mentioned sarlier, we‘ve Deen in
arguments with Texas over that issue for
MANY Years.

JUDGE REICH: In approving the
procedures when you did, did you have to
affirmatively conclude that the procedures
wars not lnconsistent with Water Quality
Standayrds?

MR, GILLESPIE: XNo, we did not.
In fact, we did not mention Water Quality
Standards at all -~

JUDGE REICH: So vou could
approve the procedures aven though the

procedures could have been inherently
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incompatible with meeting Water Quality
Standards®?

MR. GILLESPIE: Well, Your Honor,
we did. We approved them as a continuing
planning process change under Clean Water
Act 303(e). And that was the decision at
the time. But I want to emphasize that it
was not in anyway articulated as a change to
Water Quality Standards. Tt was just a tool
that we thought would help us move forward.

JUDGE REICH: Can I ask just to
clarify a point we talked about before if I
understood you, yvou seemed to be suggesting
that the current limits did take into
account the 2008 STE as in essence a TRE
even though formally it wasn’t. And that
the 2007 limits, which were the same, took
into account prior TIEs and TREs. Is it
necessary for us to conclude that there was
some underlying TRE or TIE to tie these
standards back to be able to uphold them, or

do you think vou could establish these
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stendards without any TIE or TRE at all?

MR. GILLESPIE: We would argue
first that 1if vou believe the standards have
some inconsistencies, that the prevailing
part of the standard shall precluds
toxicity, In the alternative if you believe
that we need toc mesh the TRE rsguirsments,
vas, we would argue that before 2007 there
waere many, many TREs, TIEs tests, sublethal
test fallures that indicated that they
needed a permit,

And then for the 2008 we bhelieve
that was more to try to establish that they
met the exempiion for high dissolived salts,
which again we believe they do not because
they are arguing low dissolved salts. And
again, we believe that their studies were
inciusive.

JUDGE REICH: Thank you.

JUDGE WOLGAST: Just to follow-up
on NACWA’s point on providing inadeqguate
rationale even just looking initially at the
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Water Quality Standards in the provisions,
not only the 307(6) provisions that vou must
precliude sublethal chronic effects, but also
that then the (e) (2) (D} provisions of how
vou go about doing that to the extent:

{1} You know, I guess what I'm
struggling with is there a sufficient
raticnale that sither what was considered is
consigtent with (&) {2}4{D) or it’'s
inconsistent and the Region provides a
rationale as to why they think the limits
irposed are necessary to make the {6} {(e) {1)
Water Quality Standards?

MR. GILLESPIE: Again, I would
say we argued both in the alternative?

{a} We relieve that *shall
preclude” is the dominating part of the
Water Quality Standards, and;

{b} In the alternative we
believe that TREs and TIEs have already hesn
done and because they couldn’t £ind an
answar to toxlcity, then according to the
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Water Quality Standards we have to put in a
limit.

We also argue that with a three
vear compliance schedule, again, that they
have the opportunity to do & TRE. Nobody
says they can’t. 2ard if they come out and
find the problem and can correct it, we can
certainly nmodify the permit and not impose
any WET lLimics in the fubure.

JUDGE STEIN: Any more guestions?

I don‘t think we have any further
gquestiong at the moment.

Mr. Swesney.

MR. GILLESPIE: ‘Thank vou very
much, Your Honors.

JUDGE STEIN: Thank you.

MK, SWEEKEY: Good morning, Your
HOnOrS.

My name is Stephen Sweeney and
I'm here to address some of the technical
izsues related to the permit provisions,
specifically azbout the long term average.
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But if I could address the Court’'s gquestions
regarding the harmonizing interpretation of
the Water Quality Standards.

Looking through the
adminigtrative record and responss to
comment document as well as the comment,
that particular issuve wasn’'t raised during
the comment period.

JUDGE WOLGAST: What particular
issue?

MR. SWEENEY: I°'m sorry. The
igsue about harmonizing the state regulation
307.6 with the provision about toxicity
reduction evaluations and (e} (2).

JUDGE WOLGAST: OQkay. And in
yvour mind does that preclude an argument
that the Region‘s actions may or may not
have been consistent with the Water Quality
Standards that include (e} (2]{D}7? I nean,
inconsistencies with the Water Quality

tandards was why the Region undertook [0
issue this permit in the first place?
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ME. SWEENEY: Your Honor, 1
understand and agree with your point. I
believe, however Your Honor, that what the
Region interpreted as the Water Quality
Brandards where Water Qualitby Standards
include designated uses, criteria to protect
those uses and anti-degradation would not
have included this predicate reqguirement for

a toxicity reduction evaluation., But if it

1
i

wou.d have

JUDGE WOLGAST: 5o T need to make
sure I understand what you're saying. Are
you saying that because it wasn't part of
that three tier aspect of Water Quality
Standards, that (e} {2}{D) isn’t part -— it
mnay be part of the Texas Code, huf notL part
nf the Texas Water Quality Standard?

MR. SWERNEY: It was spprovad as
part of the Water Quality Standards, Your
Honor,

JUDGE WOLGAST: Ckay.

MR. SWEENEY: I believe in the
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Region’s decision making based on the record
here, I believe the Region was focused on
that reference to protecting the Water
Quality Standards, the narrative water
guality criterion that chronic toxicity be
precluded.

The record does demonstrate,
though, and there were guestions about
assuming that (e) (2) reguires a predicate
demonstration of toxicity, where was that
predicate demonstration? Today in oral
argument we heard that the 2008 sublethal
toxicity evaluation was something that
counsel for San Jacinto River Authority
thought would have satisfied total toxicity
reduction evaluation requirements, that said
I believe that the Region and the record
would demonstrate that the Region viewed the
STE study more as about evaluating toxicity
and perhaps disproving the points about
toxicity rather than trying to identify or
reduce toxicity. This three year study and
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Judge Wolgast had asked about where in the
record is that indication of the Region’'s
review of that study. In the regponse Lo
comment dogument on pages 9 and 10 the
Region provides 1fs response to the issues
raigsed during the comment period and SJRA’'S
gomments on page 7. There are two
paragraphs that explain the study.

We know the study was a three
vear study. There are data points upon
which the Region relied in determining that
chronic coxlcity was not precluded. And
thoge are in Appendix G of the comment
response document. There are charts on
Appernyiix ¢ that indicate toxicity in June of
2008, Cotober 2007, July of 20086, I believe
which would cover the thres veay period.
And s0 that toxicity would have been
occourring during the period of this 2008
study.

JUDGE STEIN: But these Appendix
G resulits that vou're referring to, these
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are tests that were or were notf part of that
study? You‘re just saying they wers
socurring the same time?

MR, SWEENEY: I assume that they
would have been part of the study if they
were part of the evalustions that S5JRA was
conducting to determine the sourcs of the
toxicity, And so I explained, the Region's
review of the 2008 study doesn’'t go into the
level of detail as the arguments presented
today. But the record doesn't demonstrate
that the Region considered these data points
wnich were generated in that preceding three
vear perlod that those data peoints within
tne STE study might have been considered or
pracliuded by SJRA itself,

Just to get to the arguments I
was preparing to explain sbout the long term
average proposal. In their comments on the
technical issues SJRA urged that the WET
limit be incliuded, if it was incluéed at
all, it should be expressed as a long term

NEAL R. GROSS

COURT REFORTERS AND TRAMNBURIBERS
1323 RHODE ISLAND AVE., N.W.

74

(203) 234-4433 WASHINGTON. D.C. 208083701 {207y 22444353




10

11

12

13

14

15

16

17

18

19

20

21

22

median average rather then as a limit that
could be violated if a single test indicated
toxicity. The Region‘s conclusion regarding
that question was that if a single test
indicated a toxicity and if it was a valid
test that met the test acceptability
requirements that were upheld in the D.C.
Circuit decision, that would indicate
toxicity under Texas Water Quality
Standards, the reguirement Texas say that it
be precluded.

And moreover, an annual average I
think which would be as the Region explained
on page 24 in the response to comment
document, would not meet Texas Water Quality
Standards even if those standards were
interpreted to mean a longer term toxicity
was supposed to be protected. Because long
term averaging would mask actual sublethal
toxic failures discounting rates of test
failures.

The data in the record here
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indicates that the effluent indicated
sublethal toxicity at levels below the
rarget level in 14 out of 58 tesats betwesn
2003 and 200B. That’'s a failure rate of
approximately 25 percent.

Everaging over a long term periocd
for ag long as 2 yvear when the testing is
conducted three days e guarter, 12 days out
of the year is three percent cof the davs ot
the vear.

So it would undernine the
provectiveness of the Water Quality
Standards to conclude that these 25 percant
of the days tested actually would not have
indicated toxicity.

JRA has not tested any of the
individual single test faillures as an
invalild measurement of toxicity, it
challenges all of them. The permitees can
challengs test results, and SJTRA has.

In the earlisr stats court

procesding in front of the State
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Administrative Law Judge two of the test
failures were challenged and rejected by the
Adminigtrative Law Judge. And like the
State of Ohio in the J&L Specialty Products
case, the state permit writers were actually
seeking to rely on those demonstrations of
toxigity. It was the State Adminigtrative
LDaw Judge whoe had overturned their finding.

The Region in this decision to
include the sublethal test limits did not
rely on thoss two rejected tests. And
actually of the sublethal test failures in
the testing periocd, one of thoze tests was
exeluded by the Region as being anomalous,
which is describsd on page 55 of our
petiticn at footnote 20.

EJRA’s generalized challenge to
the variabilitcy of test methods and that
have otherwise been demonstrated as reliable
measurenents of toxicity is an argument
that's precludsd now. That issue was raiged
and adjudicated by the D.C. Circuit in the
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Edison Electric case. This test variability
and reliability questions are one of the
reasons that SJRA urges that there be a long
term averaging period.

There’s also an argument that
toxicity just cannot be controlled, which we
don’t interpret as a serious argument.
Public on treatment works across the country
and across the State of Texas have
controlled toxicity that they’ve measured or
eliminated that source. In any event, the
Clean Water Act does not provide that
technolegical infeasibility is a means to
ignore or interpret around a Water Quality
Standard.

Here the approved and applicable
Water Quality Standard requires that
toxicity be precluded.

Finally, under generalized
challenged to the variability of the test
methods, SJRA argues that the Region has not
demonstrated an in-stream correlation to the
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toxicity measures from these WET tests and
the adverse effects in their receiving
water. That argument is technically
accurate. The Region did not rely on an in-
steam correlation which was otherwise
established by the state establishing the
Water Quality Standards in the first place.

What the Region relied on were
the measurements of toxicity conducted by
SJRA itself. But regardless, these
generalized challenges like the challenge to
an in-stream correlation when toxicity is
measured using an indicator test organism to
serve as a proxy for aguatic life, it can’'t
be challenged at this time because those
challenges were raised and argued in the
D.C. Circuit case Edison Electric.

JUDGE STEIN: I have just one
question which is the same question that I
posed to San Jacinto River Authority about
these arguments over definitions about a

daily average minimum NOEC and a 30 day
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average NOEC, and daily average minimum
NOEC. 1Is there someplace I could loock to
where those terms are defined or are they
all to be defined in the permit?

MR. SWEENEY: They are defined in
the permit, Your Honor. The purpose behind
those different articulations of numbers to
be reported is primarily when additional
testing is conducted beyond what the permit
requires, there is some averaging allowed in
the permit. For example, in determining
compliance with the quarterly limit that
involves the average of three months.

And one of the guestions was the
30 day average minimum. So you have a 30
day average number that’s reported for
what ‘s used in determining the quarterly
average. The minimum concentration, which
is the most toxic event, gets reported in
addition to that 30 day average.

JUDGE STEIN: You report both?

MR. SWEENEY: You report both.
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JUDGE STEIN: And is that c¢lear
art the permit?

MR. SWEENEY: We think it’'s clear
o the peymit, Your Honor.

If there are no further
guestions, I see my time has explired.

Thank you, Your Honors.

M8, KALISEK: Thank vou, Your
Hornor, Just a couple of guick follow-up
peints that we wanted to make.

First of all, getting back I
think te the original discussion that we
wars having at the ocutset of the oral
argument, T think Judge Wolgast abt one point
vou mentioned that SJRa’s testing had shown
ar actual in-stream excurgion. AaAnd we just
wanted to clarify that that's not the case.
That all of the testing that’'s been
performed is lab testing thare hasn’t been a
direct correlation between sublethal test
results of SJRA’s effluent and any kind of

avidence in the receiving stream itgelf of
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coxicity.

And that gets me, I think, to an
additional point that was addressed a little
it by Mr. Sweeney toward the end, which is
the provlem with sublethal testing and
direct correlation with in-sgtream impacts.
There 1s a discussion of this in the
briefing and I think underliesg, I guess,
SIRA’s argunent that the Region really needs
to provide a good justification for its
deviation from its approval of the WRET
program in 2002 to now and its focus on
sublethal testing. It would have that
justification if it could ghow a c¢lesar
correlation between sublethal test rasulls
and actual in-stream impacis. We helieve
that there is not such a very velid or
substantial correlation. The EPA studies
that are addressed in the petition in the
replies and the response to comments and in
the comments really lurap chronic testing

together and don’t call out specific results
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for evaluation of sublethal testing and
sublethal impacts in the stream.

SJRA has gone back and as we’'ve
detailed in our petition, we’ve tried to go
back and loock at the underlying data for
those studies. And we’'re unable to pull out
from that data what was lethal testing, what
was sublethal testing and clearly see the
in-stream impacts from the sublethal tests.
And so if we had that evidence, I think it
would definitely -- or be more supportive of
the Region’s shift here. We’'re just not
seeing it.

JUDGE STEIN: And do the Texas
Water Quality Standards not make the
distinction that you’re talking about when
they define chronic toxicity as including
both lethal and sublethal?

MS. KXALISEK: They do, they do
prelude sublethal impacts in streams,
certainly. And they say that that is

measured by bico-monitoring testing. But
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what these standards do not do is define
toxicity or sublethal toxicity by a single
test failure. They don’'t say, okay, we’re
going to assume toxicity 1s there in the
stream if you have these specific WET test
results. They only indicate that toxicity is
measured generally by bic-monitoring on
effluent samples. But they don’t zero in on
a specific type of test and a specific type
of test failure,

The other thing I wanted to
fellow-up on was the 2002 letter and the
import of that. The letter from the Region
to the TCEQ approving the implementation
procedures,

I believe Mr. Gillespie indicated
that was just kind of a step forward in the
continuing planning process for the state.
That’s not what the letter says. The letter
doesn’'t say it’s a step forward, we think
you're moving in the right direction. Hey,

Texas. It says "the implementation
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procedures are approved.® And 1f that
deesn’t mean the implementation procedures
are protected of Texas Surface Watar Quality
Standards, then I don’'t really what else it
could mean. That’s what at all the
permitees in the Btate of Texas rely on.
That’'s, cguite frankly, what TCED relies on.
And TUREQ needs that certainty ag it goes
through drafting these permit., If it
deoesn‘t have gome indicabicn from the Region
that the implementation procedures that its
uging are going to be satisfactory to it,
then we’d be going through that vebo process
that Judge Stein, you Xnow vou keep ralsing.
Wa'd bhe on it with every permit. And that’ s
not how we wani the regulatory program in
Texas Lo work, certainly., and no
administrative process, hopefully, should
bacome that burdensome.

And also to peoint and o note
that the Memorandum of Agreement also
clearly contemplates that the implementation
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procedures will be used in conjunction with
the standards in drafting permit limits.
Page 24 of the MOA states that "Water
gualify based limitations and toxic controls
will be developed in according Texas
Administrative Code Chapter 307 and Water
Quality Standards implementation procedures.
So it’s clear in the agreement between the
Region and Texas itself that the
implementation procedures are going to be an
integral part of part of drafting Texas
permits.

Getting to your qguestions, Judge
Reich, about the compliance schedule and
whether or not the TRE was performed prior
to the wet limit being imposed in the
permit, I would just indicate or note that a
compliance schedule is not the same thing as
a TRE. You could have a WET 1limit imposed
in a permit to go into effect for three
vears, you could go through three years of
testing and have no failures, you'd have
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nothing to study. So that’s the reason why
I believe Texas’ approach is important that
a permitee be allowed to go through a
coxicity reduction evaluation study on the
front end to try to identify what’s going on
before the measure of the imposgition of a
permit limit is imposed.

Just again, a guick point on the
issue of the application of the exclusion
for salts under the Texas Water Quality
Standards that Mr, Gillespie was reading to
you about the circumstance Eor some Texas
streamg with respect to dissolved salts.
Again, that language is provided in response
to comments that TCEQ received on
definitionsg for amblent and background in
the water quality terms, "ambient® and
"background." And it was not railsed in, I
guess, a discussion of the actual definition
of toxicity, which is what*s at issue in our
arguments.

With respect to the 2008 STE and
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the validity of the results of that,
caertalinly what it comes down to andéd the
evidence that SJRA relied cn in coming Lo
the conclusion that the reason for the
sublethal test results are in an ionic
iwbalance in the source water, that is
clearly laid out we believe in the
conclusion of that study. That study was
attached Lo cur comments. It was preévigusly
provided to the Region and it was really
only fully addressed -- or not fully
addressed, but begun to be addressed by the
ragion in their response to comments on the
medified permit.

And essentially what it comes
down to is SJIRA after vears of testing
additviconal toxdic identification evaluations,
lots of characterizations for studies trving
to find some kind of foxic, something that
would be causing these sublethal effecis
because it’s 3JRA’s best interest to £ind
something and to fix it. Begause that’'s
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going to solve the problem. It has no
interest in maintaining yvears and years of
study and fighting with EPA on this issue.
So 1if something had been there, we would
have pounced on it. The problem was we
weren’‘t finding anything.

So SJRA went back in consultation
with two of the most preeminent labs in the
country that it was using, labs that EPA has
relied on in providing this public outreach
on the WET program to try to go back and
figure out well what else can we do. You
know, what else could it be and took a look
at the failure rates, started comparing the
effluaent from Plant 2, taking a look at the
impacts from the mock effluent, and then
also testing the source water to gee it
izself would pass the toxicity tests, which
1t did not. And all of that information --

JUDGE STEIN: You’ll have Lo wrap
up now because yvou're oub of time.

MS. ¥ALISEK: Ckay. I appreciate
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your time.

Thank you, Your Honors.
JUDGE STEIN: Thank you.

At this point I want to commend

all counsel on the quality of their

arguments.

It’'s been very helpful to us.

And we will take this matter under

advisement.

aAnd the hearing is now adjourned.
THE CLERK: All rise.

(Whereupon, at 11:28 the hearing

was adjourned.)
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CERTIFICATE

This is bo gertify that the forsgoing transcript

in the matvey of; San Jacinteo River Authority

Befors, Hon. Kathie A, Stein
Environmental Appeals Judge

o |

Date: June F, 2010

Place: Washington, D.C.

representg the full and complete proceedings of the

aforementioned matter, asg reported and reduced to

tvpewribing,

Ot Dsrach

sam WojackV

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
(202) 234-4433 WASHINGTON, D.C. 20005-37(H W nealrgross, oo
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